
 
 
 
 
 
 
 
 
 
 
 
 

File No. 100/11 
Our Ref:  EAJ 

 
 
 
 
 
11 November 2011 
 
 
 
 
 
Dear Councillor 
 
 
You are kindly requested to attend an EXTRAORDINARY COUNCIL MEETING of 
Wingecarribee Shire Council to be held in the Council Chambers, Elizabeth Street, Moss 
Vale on Wednesday, 16 November 2011 commencing at 4.30pm. 
 
 
Yours faithfully 
 
 
 
 
 
 
Jason R Gordon 
General Manager 
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Our Mission, Our Vision, Our Values  

 

 
 
 

OUR MISSION
To create and nurture a vibrant and diverse 

community growing and working in harmony with 
our urban, agricultural and natural environments

OUR VISION

OUR VALUES

Environment:  ‘A community that values 
and protects the natural environment 

enhancing its health and diversity’

Economy:  ‘A strong local economy that 
encourages and provides employment, 

business opportunities and tourism’

Leadership:  ‘An innovative and effective 
organisation with strong leadership’

People:  ‘A vibrant and diverse 
community living harmoniously, 

supported by innovative services and 
effective communication with Council’

Places:  ‘Places that are safe, 
maintained, accessible, sympathetic to 
the built and natural environment, that 
supports the needs of the community’

Integrity, trust and respect

Responsibility and 
accountability

Communication and 
teamwork

Service quality
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WSC Council Chambers 
 
Recording of Ordinary Meeting of Council 
As authorised by the Local Government Act 1993, Wingecarribee Shire Council records the 
proceedings of the Ordinary Meeting of Council to ensure accurate transcription of resolutions.   
 
No member of the public is to use any electronic, v isual or vocal recording device or 
instrument to record the proceedings of Council wit hout prior permission of the Council. 
 

Councillor Mauger

General Manager
Jason Gordon

Mayor
Halstead

Minute Taker
Liz Johnson

Dire
cto

r 

Cor
po

ra
te

 

Ser
vic

es

Bar
ry 

Paull

Acti
ng

 M
an

ag
er

Gov
er

na
nc

e

Sha
ro

n H
au

pt
be

rg
er

Director 

Infrastructure

Services

Michael Brearley

Director 

Environment

& Planning
Scott Lee

Councillor 
McLaughlin

Councillo
r 

Whipper

Councillor 

Clark

C
ou

nc
ill

or
 

A
rk

w
rig

ht
C

ouncillor 

Tuddenham

Councillor 

Gair

Councillor 
Stranger

D
oo

r

Media Table

Public Public

Councillors



  
 

 
 

 
 

 Page 5 

AGENDA FOR THE EXTRAORDINARY MEETING OF COUNCIL  
held in the Council Chamber, Civic Centre, Elizabeth Street, Moss Vale 
on Wednesday, 16 November 2011 

DECLARATIONS OF INTEREST  

 
 

 
DECLARATION OF INTEREST 

101/3 
 
 

Councillors are requested to declare any Pecuniary or Non Pecuniary Interests for items on 
the agenda and to complete the appropriate form to be handed-up at the Meeting. 
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COUNCIL MATTERS 

GENERAL MANAGER’S REPORTS 

c-GM1 Conduct Reviewer Supplementary Report – Code of Conduct Allegations 
against Councillor Jim Mauger 

Reference:   800/2 
Responsible Manager:  General Manager 
 
PURPOSE 
 
To present the supplementary report of the Sole Conduct Reviewer relating to Code of 
Conduct allegations made against Councillor Jim Mauger, and to address other issues raised 
by Council during debate of this issue on Wednesday, 14 September 2011. 
 
SUMMARY 
 
This report recommends that Council proceed to consider the contents of the supplementary 
report attached concerning Councillor Mauger.  It is then open to Council to determine 
whether the Councillor has breached the Wingecarribee Shire Council Code of Conduct. 
 
Subject to such determination, the report recommends that Council determine what action, if 
any, is to be taken. 
 
REPORT 
 
On Wednesday, 14 September 2011, Council considered the findings of Sole Conduct 
Reviewer Esther McKay in relation to Code of Conduct allegations made by Councillor 
Duncan Gair against Councillor Jim Mauger. 
 
In respect if this item, Council made the following resolution: 
 

1. THAT Council acknowledge the importance of this matter and as such Council 
resolves to convene a panel of all Councillors to review all information accessed by 
the reviewer, so as to determine a position on the matter. 
 

2. THAT the working group report back to Council in October 2011 with a 
recommendation taking into account all available background information. 
 

3. THAT the meeting include an independent facilitator (mediator) to chair the meeting 
AND THAT a legal representative be also present at the meeting to assist 
Councillors, if required. 

 
On 28 September 2011, Council received advice from the Division of Local Government 
(DLG) that clarified Council’s role and powers in relation to these matters.  A full copy of this 
advice was provided to all Councillors via email on 29 September 2011.  Relevant parts of 
that advice are extracted below: 
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“It is the Division’s view that, where a conduct reviewer has made findings of 
a breach or breaches of Council’s adopted code of conduct, the actions open 
to Council are those specified at Clause 14.9 of the Model Code of Conduct: 
 

·  Censure the councillor for misbehaviour 
·  Require the councillor or general manager to apologise to any person 

adversely affected by the breach 
·  Counsel the councillor or general manager 
·  Make public findings of inappropriate conduct 
·  Prosecute for any breach of the law, and/or 
·  Revise any of council’s policies, procedures and/or the code of 

conduct. 
 
The Guidelines to the Model Code of Conduct provide the following advice: 
 

“The Council is the appropriate body to determine whether or not a 
breach of the code has occurred and has the discretion as to whether 
or not a sanction is applied.  Councillors need to ensure that there 
is no re-hearing of the evidence when debating the report from 
the conduct review committee/reviewer.  The debate should 
focus on the outcome of the reviewer’s enquiries an d the 
appropriateness of any sanctions to be applied wher e there is a 
finding of a breach of the code of conduct. ” [emphasis added by 
the DLG]. 

 
In circumstances where Council has concerns about a conduct reviewer’s 
report into a particular matter, the appropriate course of action is, in the first 
instance, to notify the conduct reviewer of those concerns and to seek from 
the conduct reviewer a supplementary report in respect of those matters for 
further consideration.  I reiterate that it is not properly open to Council to 
usurp the role of the conduct reviewer in the assessment of the evidence 
gathered in the course of inquiries or to displace or substitute findings of fact 
made by the reviewer…” 

 
In light of these issues raised by the DLG, the General Manager supplied the sole conduct 
reviewer with a copy of the statutory declaration made by Mr. Ian Scandrett (tendered by 
Councillor Larry Whipper during the meeting of Wednesday, 14 September 2011), together 
with a copy of a full transcript of the Council debate on the issue on that same day. 
 
Ms. McKay was then requested to provide a supplementary report to Council, in accordance 
with the DLG requirements, addressing the issues raised by Council. 
 
Attached to this report are the supplementary findings of Ms. McKay dated 24 October 2011.  
The report addresses the following issues raised by Council during their meeting of 
14 September 2011: 
 

1. Due process in the questioning of witnesses during the course of Ms. McKay’s 
investigation; 

2. The suggestion that Ms. McKay suffered from a lack of independence, and a possible 
conflict of interest, in addressing both the Code of Conduct claim and counter-claim 
between Councillors Gair and Mauger; 
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3. The suggestion that Ms. McKay did not provide Council with a complete and impartial 
review of all available evidence in presenting her findings; 

4. The matters raised in the Statutory Declaration of Mr Ian Scandrett, dated 14 
September 2011 and tendered to the Ordinary Meeting of Council that same day; 

5. The suggestion that Ms. McKay did not accept evidence offered by Councillor Juliet 
Arkwright in the initial findings considered by Council on 14 September 2011. 

 
The report draws conclusions in respect of the above matters.  Given that the supplementary 
report does not find any grounds for an adjustment of the original findings presented to 
Council on 14 September 2011, Council must consider the original report and the 
supplementary report together.  Both are attached to this report. 
 
In addition, Councillors have been provided with an opportunity to review a complete brief of 
all documents considered by the sole reviewer as part of this process.  The brief is 
voluminous and heavily redacted as it contains information that would permit the 
identification of staff and private persons interviewed as part of the investigation.  The 
precautionary principle has thus been adopted in anticipation that Council may choose to 
make these documents public. 
 
Procedural Matters  
 
Other matters were raised by Council during the debate of the matter on 14 September 2011 
that are more appropriately addressed by the General Manager as procedural matters 
related to the appointment of the sole reviewer, and the conduct of the review process. 
 
1. Appointment of a Sole Reviewer: 
 
During debate of the issue, the question was raised as to why the full conduct review 
committee was not appointed. 
 
This was a discretionary decision made by the General Manager, and must be viewed in the 
context of the situation as it existed at the early stages of proceedings. 
 
The initial complaint made by Clr Gair related to matters that were, in the opinion of the 
General Manager at the time, relatively minor.  There were no allegations of substantive 
corruption or significant maladministration.  The issues amounted to: 
 

·  Allegedly over-claimed or improperly claimed travel expenses; 
·  Alleged derogatory language; 
·  Alleged direct contact with staff; 
·  Alleged failure to pay for use of Council facilities (in an amount of around $100); 
 

The initial complaint made by Clr Mauger was that Clr Gair (as Mayor of the day) had raised 
these concerns in an inappropriate manner and was out of order in doing so as he did.  
Again the General Manager did not view this as a particularly serious allegation at the time. 
 
The General Manager was of the initial view that this matter could be resolved “with a 
handshake”.  As is borne out in Ms. McKay’s reports, this was not possible.  Thereafter, the 
General Manager’s view was that the complaints could have been resolved by mediation or 
alternative dispute resolution strategies.  Cost is always a factor in such considerations, and 
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the possibility of saving considerable money in avoiding a Code of Conduct investigation was 
a motivating factor. 
 
Given that a mediated resolution was not possible, it remained open to the General Manager 
to address the matter in the most efficient manner possible.  Given the apparent simplicity of 
the allegations as they appeared at the time, the General Manager felt that the appointment 
of a sole reviewer was preferable over a full panel.  In addition, the cost savings of such an 
appointment were likely to be considerable. 
 
2. Appointment of the same Sole Reviewer for both matters: 
 
The General Manager chose to appoint the same Sole Reviewer for both matters – the 
“claim” and the “counterclaim”. 
 
This is in accordance with normal dispute resolution practice.  Australian courts apply a 
system whereby a claim and a counter-claim in proceedings are heard concurrently by the 
same judicial officer(s).  The two primary reasons for this are: 
 

·  Time and cost savings in avoiding duplicative interviews and/or examination of 
evidence; 

·  Fairness – whereby the same judge or arbiter applies the same standards to both 
claimant/defendant and cross-claimant/cross-defendant. 

 
Mediators and arbitrators generally adopt the same practice as the Courts for the same 
reasons. 
 
To the General Manager’s knowledge, no objection was made by either Clr Mauger or Clr 
Gair to the appointment of Ms. McKay as Sole Reviewer on both matters.  Furthermore, and 
to the General Manager’s knowledge, no suggestion of any bias or conflict of interest was 
made by any person, whether related to the investigation or otherwise, prior to the 
consideration of Ms. McKay’s initial report by Council on 14 September 2011. 
 
3. Concerns on Liability: 
 
One of the concerns raised during debate on this matter on 14 September 2011 was the 
potential for Councillors to be held liable for statements and decisions made in the course of 
determining the issue. 
 
The DLG has reminded Council in recent correspondence to consider the terms of s.731 of 
the Local Government Act 1993 (“the LGA”), which provides: 
 

731 Liability of councillors, employees and other p ersons  
 
A matter or thing done by the Minister, the Director-General, a council, a councillor, a 
member of a committee of the council or an employee of the council or any person 
acting under the direction of the Minister, the Director-General, the council or a 
committee of the council does not, if the matter or thing was done in good faith for 
the purpose of executing this or any other Act , and for and on behalf of the 
Minister, the Director-General, the council or a committee of the council, subject a 
councillor, a member, an employee or a person so acting personally to any action, 
liability, claim or demand.  
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[Emphasis added]. 
 
Making a decision under the Code of Conduct is a proper exercise of Council’s duties under 
the LGA.  Therefore, provided Council is acting in good faith and in the exercising of this duty 
under legislation, Councillors are protected from any civil liability. 
 
“Good faith” is a broad concept.  In the case of IW v City of Perth (1997) 191 CLR 1, the High 
Court had to consider whether s.680 of the Local Government Act 1960 (WA) (a similar 
provision to s.731 of the LGA) protected the councillors, who were defendants along with the 
council, from personal liability. It was held at 758–59, per Kirby J, that:  

The clear purpose of [the provision] is to afford a high measure of protection to a 
member of a council of a local government body. The section should not be given a 
narrow construction. Such members of councils are, and are intended to be, drawn from 
a wide cross-section of the community. Inevitably, they reflect the variety of opinions, 
attitudes and prejudices which exist in the community. If a narrow construction of [the 
provision] were upheld, it could inhibit the participation in the activities of the councils of 
local government bodies of many ordinary citizens who could not afford the risk that their 
conduct would render them personally liable, although they were attempting and 
purporting to discharge the performance of their duties of office ...The utility of such a 
provision really arises where the performance or non-performance has been affected by 
an erroneous or unlawful consideration and was intended to apply to such a case.  

 
It is thus recommended that debate on the issues focus on Ms. McKay’s reports and 
associated documents, and that Councillors refrain from making comments of a personal 
nature against each other (or against others) that are unsubstantiated by the supporting 
material, or are unrelated to the issues in question.  Section 731 protection may thereby be 
maintained. 
 
STATUTORY ASSESSMENT 
 
Pursuant to advice received from the Department of Local Government, neither Councillor 
Mauger nor Councillor Gair are required to declare an interest in the subject matter of this 
report or the debate to follow, and may remain in the chamber provided a strict compliance 
with Council’s Code of Meeting Practice is maintained. 
 
The Wingecarribee Shire Council Code of Conduct is an adoption of the Department of Local 
Government’s Model Code of Conduct established in 2008.  Council has adopted the Code 
of Conduct pursuant to s.440 of the Local Government Act 1993. 
 
The Code of Conduct (section 7) includes, among other things, a detailed discussion on the 
requirements in respect of perceived conflicts of interest, and the early and decisive 
declaration of such interests (be they pecuniary or non-pecuniary in nature).  It also includes 
a series of general behaviour requirements (in section 6), and requirements in relation to 
personal benefit and relationships between Councillors and staff (sections 8 and 9) which are 
directly relevant to the attached report and findings. 
 
An analysis of other matters related to the statutory censure process appears in the General 
Manager’s report to Council on this issue dated 14 September 2011, a copy of which is 
attached to this report. 
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CONSULTATION 
 
Consultation has taken place between the Complainant, the subject of the complaint, and the 
Sole Conduct Reviewer.  The sole conduct reviewer has also undertaken numerous further 
interviews and investigations in respect of the allegations.  Details of this consultation are 
included in the attached reports. 
 
At the request of the Mayor, legal advice has also been sought from an external legal 
professional in Local Government law regarding certain matters of Code of Conduct 
procedure.  At the time of drafting this report, the advice is not complete, but the hope is that 
a copy may be available for circulation to the Councillors prior to debate on this issue. 
 
SUSTAINABILITY ASSESSMENT 
 
·  Environment 
There are no environmental impacts as a result of this report. 
 
·  Social 
The manner in which Council deals with the subject of this report and attachment may have 
an impact on the manner in which Council is perceived in the public domain.  The nature and 
extent of this impact is not possible for Council staff to determine at this time.  
 
·  Culture 
There are no immediately obvious cultural impacts likely to result from the subject of this 
report. 

 
·  Broader Economic Implications 
There are no immediately apparent economic implications for the Shire that are likely to 
result from the contents of this report, beyond the budget implications for Council (referenced 
below). 
 
·  Governance 
The Code of Conduct establishes minimum requirements of conduct for Council officials and 
staff in carrying out their functions. The adoption and maintenance of the Code ensures 
accountability in Local Government. 
 
RELATIONSHIP TO CORPORATE PLANS 
 
The maintenance of Council’s Code of Conduct standards is expressly anticipated by the 
guiding principle of social justice and the leadership goals and strategies outlined in the 
Council’s Wingecarribee 2031+ Shire Plan.  Furthermore, Council’s Delivery Program (2011-
2013) and Operational Plan (2011-2012) anticipate the ethical governance of Council in 
accordance with the Code of Conduct. 
 
BUDGET IMPLICATIONS 
 
The engagement of the Sole Conduct Reviewer is accommodated within Council’s budget 
structure.  This expenditure will be monitored through Council’s budget reviews. The cost to 
Council of this matter to date has been in the order of $19,000. 
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OPTIONS 
 
Council has numerous options in determining how to proceed with this matter under the 
Code of Conduct. 
 
Council must first determine whether Councillor Mauger, in its view and having regard to the 
findings of the Sole Conduct Reviewer, has breached the Code of Conduct (cl. 12.24 of the 
Code). 
 
If the Councillor is determined to have breached the Code of Conduct, Council must then 
determine by resolution whether to sanction the Councillor. Council may determine to take 
any of the following actions, singularly or combined (per cl. 12.25 of the Code): 
 

a. Censure the Councillor for misbehaviour in accordance with s.440G of the Local 
Government Act (see below for details on the censure process); 

b. Require the Councillor to apologise to any person adversely affected by the 
breach; 

c. Counsel the Councillor; 
d. Make public findings of inappropriate conduct; 
e. Prosecute for any breach of the law. 

 
These options are confirmed by the DLG advice distributed to all Councillors on 29 
September 2011. 
 
Further details as to the options and processes are contained in the General Manager’s 
report on this issue dated 14 September 2011 (copy attached). 
 
Should any Councillor have any further questions as to the substance of the report, including 
the nature of the investigation or the evidence considered, these are appropriately dealt with 
by way of a reference to the Sole Reviewer for consideration. 

ATTACHMENTS 

There are four (4) attachments to this report.  
 
1. Initial report of Sole Conduct Reviewer Esther McKay pertaining to allegations of a 

breach of the Code of Conduct by Councillor Jim Mauger, together with attachments 
thereto, dated 25 August 2011 (pages 14-64). 

2. General Manager’s report to Council c-GM1, attaching report of Sole Conduct Reviewer 
Esther McKay, dated 14 September 2011 (pages 65-69). 

3. Statutory Declaration of Ian Scandrett, dated 14 September 2011 (page 70). 
4. Supplementary report of Sole Conduct Reviewer Esther McKay pertaining to allegations 

of a breach of the Code of Conduct by Councillor Jim Mauger, together with attachments 
thereto, dated 24 October 2011 (pages 71-83). 

 
 
 
 
 
 

……Cont’d 
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……Cont’d 
 
RECOMMENDATION 
 
1. THAT Council consider the contents of the reports of the Sole Conduct Reviewer, and 

determine whether or not Councillor Jim Mauger has breached the Wingecarribee Shire 
Council Code of Conduct. 

 
2. THAT subject to any determinations made by Council in relation to Code of Conduct 

breaches, Council determine any such action to be taken 
 
 
 
 
 
 
 
 
Jason R Gordon 
General Manager 
 
11 November 2011 
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Attachment 1 
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Attachment 2 
 

c-GM1 Conduct Reviewer Reports – Code of Conduct Al legations against 
Councillor 

 
Reference:   800/2 
Responsible Officer:  General Manager 
 
PURPOSE 
 
To present the report of the Sole Conduct Reviewer following the Reviewer’s investigations 
into alleged breaches of the Code of Conduct by Councillor Jim Mauger. 
 
SUMMARY 
 
This report recommends that Council proceed to consider the contents of the report attached 
concerning Councillor Mauger, and determine whether the Councillor has breached the 
Wingecarribee Shire Council Code of Conduct. 
 
Subject to such determination, the report recommends that Council determine what action, if 
any, is to be taken. 
 
DESCRIPTION OF ITEM 
 
Attached to this report are the findings of Sole Conduct Reviewer Esther McKay in relation to 
the complaints made by Councillor Duncan Gair under the Wingecarribee Shire Council 
Code of Conduct against Councillor Jim Mauger. 
 
The report draws conclusions regarding Councillor Mauger, and makes recommendations as 
to further action Council may choose to consider. 
 
STATUTORY ASSESSMENT 
 
Pursuant to advice received from the Department of Local Government, neither Councillor 
Mauger nor Councillor Gair are required to declare an interest in the subject matter of this 
report or the debate to follow, and may remain in the chamber provided a strict compliance 
with Council’s Code of Meeting Practice is maintained. 
 
The Wingecarribee Shire Council Code of Conduct is an adoption of the Department of Local 
Government’s Model Code of Conduct established in 2008.  Council has adopted the Code 
of Conduct pursuant to s.440 of the Local Government Act 1993. 
 
The Code of Conduct (section 7) includes, among other things, a detailed discussion on the 
requirements in respect of perceived conflicts of interest, and the early and decisive 
declaration of such interests (be they pecuniary or non-pecuniary in nature).  It also includes 
a series of general behaviour requirements (in section 6), and requirements in relation to 
personal benefit and relationships between Councillors and staff (sections 8 and 9) which are 
directly relevant to the attached report and findings. 
In dealing with the matter, and pursuant to s.22 of the Public Interest Disclosures Act 1994, 
the complainant, Councillor Gair, was consulted as to whether he consented to the release of 
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his identity as part of the process.  Councillor Gair has accordingly consented to the release 
of his identity.  As such, only the names of key witnesses, members of the public and staff 
members are withheld, where appropriate, in the report and its attachments. 
 
Having regard to the conclusions made in the report, it is appropriate for an analysis of the 
statutory censure process to be undertaken.  This analysis is contained in the Options 
section of this report below. 
 
CONSULTATION 
 
Consultation has taken place between the Complainant, the subject of the complaint, and the 
Sole Conduct Reviewer.  The sole conduct reviewer has also undertaken numerous further 
interviews and investigations in respect of the allegations.  Details of this consultation are 
included in the attached report. 
 
SUSTAINABILITY ASSESSMENT 
 
·  Environment 
There are no environmental impacts as a result of this report. 
 
·  Social 
The manner in which Council deals with the subject of this report and attachment may have 
an impact on the manner in which Council is perceived in the public domain.  The nature and 
extent of this impact is not possible for Council staff to determine at this time.  
 
·  Culture 
There are no immediately obvious cultural impacts likely to result from the subject of this 
report. 

 
·  Broader Economic Implications 
There are no immediately apparent economic implications for the Shire that are likely to 
result from the contents of this report, beyond the budget implications for Council (referenced 
below). 
 
·  Governance 
The Code of Conduct establishes minimum requirements of conduct for Council officials and 
staff in carrying out their functions.  The adoption and maintenance of the Code ensures 
accountability in Local Government. 
 
RELATIONSHIP TO CORPORATE PLANS 
 
The maintenance of Council’s Code of Conduct standards is expressly anticipated by the 
guiding principle of social justice and the leadership goals and strategies outlined in the 
Council’s Wingecarribee 2031+ Shire Plan.  Furthermore, Council’s Delivery Program (2011-
2013) and Operational Plan (2011-2012) anticipate the ethical governance of Council in 
accordance with the Code of Conduct. 
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BUDGET IMPLICATIONS 
 
The engagement of the Sole Conduct Reviewer is accommodated within Council’s budget 
structure.  This expenditure will be monitored through Council’s budget reviews. Appropriate 
cost of this matter is in the order of $17,500. 
 
OPTIONS 
 
Council has numerous options in determining how to proceed with this matter under the 
Code of Conduct. 
 
Council must first determine whether Councillor Mauger, in its view and having regard to the 
findings of the Sole Conduct Reviewer, has breached the Code of Conduct (cl. 12.24 of the 
Code). 
 
If the Councillor is determined to have breached the Code of Conduct, Council must then 
determine by resolution whether to sanction the Councillor. Council may determine to take 
any of the following actions, singularly or combined (per cl. 12.25 of the Code): 
 

f. Censure the Councillor for misbehaviour in accordance with s.440G of the Local 
Government Act (see below for details on the censure process); 

g. Require the Councillor to apologise to any person adversely affected by the 
breach; 

h. Counsel the Councillor; 
i. Make public findings of inappropriate conduct; 
j. Prosecute for any breach of the law. 

 
Procedure for Censure and Possible Suspension: 
 
Having regard to the recommendations of the sole conduct reviewer, the statutory process 
for censure requires clarification. 
 
Section 440G of the Local Government Act 1993 provides relevantly as follows: 
 

440G Formal censure of councillor for misbehaviour  
 
(1) A council may by resolution at a meeting formally censure a councillor for 
misbehaviour.  
 
(2) A formal censure resolution may not be passed excep t by a motion to that 
effect of which notice has been duly given  in accordance with regulations made 
under section 360 and, if applicable, the council’s code of meeting practice.  
 
(3) A council may pass a formal censure resolution only if it is satisfied that the 
councillor has misbehaved on one or more occasions .  
 
(4) The council must specify in the formal censure resolution the g rounds  on 
which it is satisfied that the councillor should be censured… 
 

Therefore, and pursuant to s.440G, in order to legally undertake a censure motion, the 
following steps must be adhered to: 
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·  A Notice of Motion, in accordance with Council’s Code of Meeting Practice, must 
be submitted for consideration to a future meeting of Council; 

·  This Notice of Motion must move for a finding that the Councillor in question 
“…has misbehaved on one or more occasions”; 

·  This Notice of Motion must specify the grounds upon which the Councillor in 
question is sought to be censured, presumably in terms of the nature of the 
misbehaviour alleged; 

·  These terms in the Notice of Motion must be submitted to and passed by a 
Council vote. 

 
Should a censure motion be successful, Council may also choose to consider the possibility 
of suspension of the Councillor in question by resolving to request such a suspension from 
the Director-General (pursuant to s.440H of the Local Government Act 1993).  The grounds 
upon which a Councillor may be suspended are set out in section 440I of the Act, as follows: 
 

440I What are the grounds on which a councillor may  be suspended?  
 
(1) The grounds on which a councillor may be suspended from civic office under this 
Division are that:  
 

(a) the councillor’s behaviour has:  
(i) been disruptive over a period, and  
(ii) involved more than one incident of misbehaviour during that period,  
and the pattern of behaviour during that period is of such a sufficiently 
serious nature as to warrant the councillor’s suspension, or  
 

(b) the councillor’s behaviour has involved one incident of misbehaviour that is 
of such a sufficiently serious nature as to warrant the councillor’s suspension.  
 

(2) The process for the suspension of a councillor from civic office cannot be initiated 
by a request made by the council unless:  
 

(a) where subsection (1) (a) applies-the councillor has:  
(i) on two or more occasions been formally censured for incidents of 
misbehaviour that occurred during the period concerned, or  
(ii) on at least one occasion been expelled from a meeting of the 
council or a committee of the council for an incident of misbehaviour 
during the period concerned, or  
 

(b) where subsection (1) (b) applies-the councillor has:  
(i) been formally censured for the incident of misbehaviour concerned, 
or  
(ii) been expelled from a meeting of the council or a committee of the 
council for the incident of misbehaviour concerned.  
 

(3) Subsection (2) does not affect the Director-General’s power to initiate the process 
for the suspension of a councillor from civic office.  
 
(4) Furthermore, subsection (2) does not prevent the Director-General from initiating 
the process for the suspension of a councillor from civic office as a result of a request 
or report referred to in section 440H.  
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Having regard to the above, and assuming the passage of a motion to censure the Councillor 
in question in accordance with the process outlined in s.440G, a motion for referral of the 
Councillor in question to the Director-General for possible suspension would require one of 
the following: 
 

1. a finding that the censure of the Councillor in question involves in an incident of 
misbehaviour “…of such a sufficiently serious nature as to warrant the councillor’s 
suspension” (s.440I(1)(b) and s.440I(2)(b)(i)), or 

2. the passage of a second censure motion in respect of another alleged incident of 
misbehaviour (in accordance with s.440I(1)(a) and s.440I(2)(a)(i)), or 

3. the expulsion of the Councillor in question from a subsequent meeting of Council for 
an incident of misbehaviour (in accordance with s.440I(1)(a) and s.440I(2)(a)(ii)). 

 
ATTACHMENTS 

 
1. Report of Sole Conduct Reviewer pertaining to allegations of a breach of the Code of 

Conduct by Councillor Jim Mauger, together with attachments thereto (which has 
been circulated under separate cover). 

 
RECOMMENDATION 
 
1. THAT Council consider the contents of the reports of the Sole Conduct Reviewer, and 

determine whether or not Councillor Jim Mauger has breached the Wingecarribee Shire 
Council Code of Conduct. 

 
2. THAT subject to any determinations made by Council in relation to Code of Conduct 

breaches, Council determine any such action to be taken. 
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Attachment 3 
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Attachment 4 
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